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FORM 6

CREDITOR’S PETITION

(rule 4.02)

IN THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

REGISTRY: (name of Registry)


            of 20   

IN THE MATTER OF: [name of debtor or bankrupt estate]
APPLICANT


RESPONDENT

NOTICE TO RESPONDENT

TO [the respondent] of [address]:

This petition has been set down for hearing by the Court at the time, date and place stated below. If you or your legal representative do not attend the Court at that time, the petition may be dealt with in your absence and a sequestration order making you bankrupt may be made.

If you wish to appear at the hearing, you must file and serve a notice of appearance.

The following information must appear at the foot of the first page of this petition
Filed by

Name:

Address for service:

Telephone:




Fax number:

Email address:

If you wish to appear at the hearing and oppose this petition, you must:

(a) enter an appearance in accordance with Form 4, and file a notice stating grounds of opposition to the petition in accordance with Form 5 and an affidavit supporting the grounds; and

(b) serve a copy of each document on the creditor at the address for service stated below not less than 3 days before the date for the hearing of this petition stated below; and

(c) attend at the Court on the date for the hearing stated below.

Time and date for hearing:  [to be entered by Registry]

Place:
Federal Magistrates Court of Australia


(insert address of Court)

Date:

[signed, Registrar]

Registrar

PART 1
PETITION

The applicant creditor [name and address of applicant creditor] applies to the Court for a sequestration order under section 43 of the Bankruptcy Act 1966 against the estate of [name, address and occupation of the respondent debtor].

1. The respondent debtor owes the applicant creditor the amount of [$ amount] for [statement of reason for, and details of, the debt, including details of any judgment debt].

2. The applicant creditor does not hold security over the property of the respondent debtor.

OR

The applicant creditor holds security over the property of the respondent debtor to the value of [$ amount] and consisting of [statement of particulars of security], and;

(a) is willing to surrender this security for the benefit of creditors generally if a sequestration order is made against the respondent debtor;

OR

(b) the value of the property is [$ amount], which leaves an unsecured debt of [$ amount].

Note If there is more than 1 applicant creditor, the form may be appropriately amended.
3. At the time when the act of bankruptcy was committed, the respondent debtor:

* (a) was personally present in Australia;


* (b) was ordinarily resident in Australia;


* (c) had a dwelling house or place of business in Australia;


* (d) was carrying on business in Australia either personally or by an agent or 



    manager;


 *(e) was a member of a firm or partnership carrying on business in Australia 


         by means of partners or agent or manager.

4. The following act of bankruptcy was committed by the respondent debtor within 6 months before presentation of this petition:

[Include the following paragraph if the act of bankruptcy is failure to comply with a bankruptcy notice]

The respondent debtor failed to comply on or before [date of act of bankruptcy] with the requirements of a bankruptcy notice served on *him/her on [date of service of bankruptcy notice] or to satisfy the Court that *he/she had a counter-claim, set-off or cross demand equal to or more than the sum claimed in the bankruptcy notice, being a counter-claim, set-off or cross demand that *he/she could not have set up in the action in which the judgment referred to in the bankruptcy notice was obtained.

[If the act of bankruptcy is an act of bankruptcy mentioned in section 40 of the Bankruptcy Act 1966 (other than a failure to comply with a bankruptcy notice), give full details of the act of bankruptcy including details of any judgment.]

5.  The applicant creditor provides the following information, to the extent it is known to the applicant creditor, for use by the Insolvency and Trustee Service Australia:

(a) any alias used by the respondent debtor;

(b) the date of birth of the respondent debtor;

(c) the business name of the respondent debtor;

(d) the business address of the respondent debtor.

Note
Completion of paragraph 5 is optional.

Date: 

[signed, applicant or applicant’s lawyer]

*Applicant/*Applicant’s Lawyer
This petition is filed by [name of lawyer for petitioner] for [name of petitioner].

The petitioner’s address for service is: [address for service].

PART 2 
AFFIDAVIT VERIFYING CREDITOR’S PETITION

On [date], I, [name, address and occupation of deponent], *say on oath/*affirm:

1. I am the applicant [or I am a director of the applicant or I am a [occupation] of the applicant and, as such, have access to the books and records of the applicant and am authorised to make this affidavit on the applicant’s behalf].

2. The statements made in paragraphs 1, 2 and 3 of the creditor’s petition are within my own knowledge true.

3. In respect of the statements made in paragraph 4 of the creditor’s petition, I say the respondent failed, within 21 days after service of the bankruptcy notice, to pay the debt or make an arrangement to *my/*the applicant’s satisfaction for payment of the debt.

Sworn/*affirmed at [place]

Before me:

[signed, authorised witness]




[signed, deponent] 

Note 1

If necessary, this affidavit, and any other affidavit verifying the petition, may be filed as a separate document in accordance with the form of affidavit prescribed by the Federal Magistrates Court Rules 2001 with the heading prescribed by subrule 1.06 (3) of these Rules. If this affidavit is filed as a separate document, a copy of the petition must be attached to it.


Note 2

If the petition is founded on an act of bankruptcy mentioned in paragraph 40(1)(d) of the Bankruptcy Act, the information required by rule 4.03 may be included in this affidavit (or, if an affidavit of the kind mentioned in Note 1 is filed, in that affidavit).


Note 3

If the petition is founded on an act of bankruptcy mentioned in paragraph 40(1)(g) of the Bankruptcy Act, the information required by rule 4.04 may be included in this affidavit (or, if an affidavit of the kind mentioned in Note 1 is filed, in that affidavit).


Note 4

A creditor must give a copy of this petition to the Official Receiver within 3 working days after presentation – see sub regulation 4.05 of the Bankruptcy Rules. 

* Omit if inapplicable
AFFIDAVIT VERIFYING PARAGRAPH 4 OF PETITION

(rule 4.04)

IN THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

REGISTRY: (name of Registry)


            of 20   

IN THE MATTER OF: [name of debtor or bankrupt estate]


APPLICANT


RESPONDENT

On [date], I [name and address of deponent]
SAY ON OATH/AFFIRM:

1. 
I am [the applicant/solicitor for the applicant etc].
2.
On this day I did duly search both the Computer Records of the Federal Court of Australia and the Federal Magistrates Court of Australia and did find that the respondent debtor has made no application in relation to Bankruptcy Notice No …………… of 20  .

SWORN/AFFIRMED by the abovenamed deponent

at (insert)                   

before me:

Authorised witness
Deponent

Filed by

Name:

Address for service:

Telephone:




Fax number:

Email address:

AFFIDAVIT OF SERVICE OF BANKRUPTCY NOTICE

IN THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

REGISTRY: (name of Registry)


            of 20   

IN THE MATTER OF: [name of debtor or bankrupt estate]


APPLICANT


RESPONDENT

On [date], I [name and address of despondent]
SAY ON OATH/AFFIRM:

1.
On  …………….. the …………………. day of …………………….. 20…, I served ……………………………………….. with a copy of Bankruptcy Notice No .....…... of 20…., signed by an Officer authorised by an Official Receiver, together with a copy of the judgment dated ……………….. obtained by the applicant against the respondent debtor in the ……………………….. Court of ……………………. by delivering them to him/her personally at……………………………………………..

2.
I identified the person I served as the respondent debtor by asking him/her  ......................................................................................……... and by his/her responding ..................................................................................... .

3.
Annexed to this affidavit and marked with the letter “A” is a copy of the said Bankruptcy Notice signed by an Officer authorised by an Official Receiver together with a copy of the said judgment.

4.
I have attained the age of 16 years.

SWORN/AFFIRMED by the abovenamed deponent

at (insert)                   

before me:

Authorised witness
Deponent

Filed by

Name:

Address for service:

Telephone:




Fax number:

Email address::

AFFIDAVIT OF SERVICE OF CREDITOR’S PETITION

(rule 4.05)

IN THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

REGISTRY: (name of Registry)


            of 20   

IN THE MATTER OF: [name of debtor or bankrupt estate]


APPLICANT


RESPONDENT

On, [date], I [name and address of deponent]
SAY ON OATH/AFFIRM:

1.
On ……………. the ……………….. day of …………………….. 20    I served the respondent [name] with:

(a) a signed and sealed copy of the creditor’s petition herein;

(b) a copy of the affidavit verifying paragraphs 1, 2, and 3 of the petition sworn by ……………………………..….;

(c) a copy of the affidavit verifying paragraph 4 of the petition sworn by ………………………………....;

(d) a copy of the affidavit of service of the bankruptcy notice sworn by …………………………………; and

(e) a copy of the Consent to Act as Trustee of ……………………… [s156A of the Bankruptcy Act]

by delivering the documents to him/her personally at [place of service].

Authorised witness
Deponent

Filed by

Name:

Address for service:

Telephone:




Fax number:

Email address:

2.
I identified the person I served as the respondent by asking him/her …………………………………………………………………………………. and by his/her responding …………………………………………………….

3.
Annexed hereto and marked with the letter “A” is a signed and sealed copy of  the petition.

5. Annexed hereto and marked with the letter “B” is a true copy of the affidavit verifying paragraph 4 of the petition sworn by ….……………………………

6. Annexed hereto and marked with the letter “C” is a true copy of the affidavit of service of the bankruptcy notice sworn by …………………………………...

7.
Annexed hereto and marked with the letter “D” is a true copy of the Consent to Act as Trustee of …………………………………………..

8.
I have attained the age of 16 years.

SWORN/AFFIRMED by the abovenamed deponent

at  (insert)                  

before me:

Authorised witness
Deponent

AFFIDAVIT OF SEARCH

(rule 4.06)

IN THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

REGISTRY: (name of Registry)


            of 20   

IN THE MATTER OF: [name of debtor or bankrupt estate]


APPLICANT


RESPONDENT

On [date], I [name and address of deponent]
SAY ON OATH/AFFIRM:

1. I have this day searched the National Personal Insolvency Index and I have ascertained that:

(a)
there are no references in the Index to the respondent other than this petition;

(b)
there is no Debt Agreement in relation to the debt on which the applicant relies, in the Index, on the day when this petition was presented.

2. Attached hereto is a copy of the relevant extract from the Index.

SWORN/AFFIRMED by the abovenamed deponent

at  (insert)                  

before me:

Authorised witness
Deponent

Filed by

Name:

Address for service:

Telephone:




Fax number:

Email address:

AFFIDAVIT OF DEBT

(rule 4.06)

IN THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

REGISTRY: (name of Registry)


            of 20   

IN THE MATTER OF: [name of debtor or bankrupt estate]


APPLICANT


RESPONDENT

On [date], I [name and address of deponent]
SAY ON OATH/AFFIRM:

1 
I am the applicant herein.

or
1 
I am the company secretary of the applicant herein, and as such have access to the books and records of the applicant.  I am duly authorised to swear this affidavit on behalf of the applicant.

2. 
The amount of $ ............................. owing by the respondent to the applicant under a judgment obtained in the .................................... Court of ......................................... on the ............................... is still wholly due and unsatisfied.

SWORN/AFFIRMED by the abovenamed deponent

at  (insert)                  

before me:

Authorised witness
Deponent

Filed by

Name:

Address for service:

Telephone:




Fax number:

Email address:

FORM 7
SEQUESTRATION ORDER

(rule 4.08)

IN THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

REGISTRY: (name of Registry)


            of 20   

IN THE MATTER OF: [name of debtor or bankrupt estate]


APPLICANT


RESPONDENT

FEDERAL MAGISTRATE/REGISTRAR:

DATE OF ORDER:

WHERE MADE:

THE COURT ORDERS THAT:

1.
A sequestration order be made against the estate of [name of debtor].

2.
The applicant creditor’s costs be taxed in accordance with the Federal Court Rules and paid from the estate of the respondent debtor in accordance with the Bankruptcy Act 1966.
The Court notes that the date of the act of bankruptcy is [date].

Date entry stamped:








Registrar

Filed by

Name:

Address for service:

Telephone:




Fax number:

Email address:



Note: 


Subsection 104 (2) of the Federal Magistrates Act 1999 (the Act) provides that a party to proceedings in which a Registrar has exercised any of the powers of the Court under subsection 102 (2), or under a delegation under subsection 103 (1), of the Act may, within the time prescribed by the Rules of Court, or within any further time allowed in accordance with the Rules of Court, apply to the Court to review that exercise of power.

Rule 2.03 of the Federal Magistrates Court (Bankruptcy) Rules 2006 provides that, subject to any direction by the Court or a Federal Magistrate to the contrary, an application under subsection 104 (2) of the Act for review of the exercise of a power of the Court by a Registrar under subsection 102 (2), or under a delegation under subsection 103 (1), of the Act must be made by application for review within 21 days after the day on which the power was exercised. An applicant seeking a review can apply to a Federal Magistrate to waive the requirement that the application for review under subsection 104 (2) of the Act be made by application for review (see subrule 1.06 (1) of the Federal Magistrates Court Rules 2001).

‡ Omit this note if the orders have not been made by a Registrar
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