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Overview of the Court’s performance

The past year has been one of continued expansion and growth while ensuring an
enhanced service to litigants and the community. As with previous years, the Court's
jurisdictional coverage expanded and the number of judicial officers increased
further with 14 additional judicial appointments.

The Court managed a large and expanding workload in a manner considered to be
at minimal expense for the Government and the community. Included in the growth
is the Court's enhanced focus on its regional presence through further appointments
to regional Australia and further expansion of its regional and rural judicial circuit
work. The increased jurisdictional coverage has enhanced the Court's experience and
professional reputation in dealing with a wide range of general federal law matters.

Figure |  National statistics for Federal Magistrates Court filings
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Outcomes and outputs

Figure 2 Federal Magistrates Court’s performance measures for the Attorney-General's

Portfolio Budget Statements

Performance measure

Less than | per cent of cases
litigated or divorces processed
are subject to complaint.

The time taken from filing
to disposition is less than six
months in 90 per cent of
cases.

Sixty per cent of matters are
resolved before trial.

Feedback from clients as to
whether they are satisfied
that their disputes have been
handled quickly and simply .

Feedback from clients
regarding the simplicity and
effectiveness of court Rules.

Feedback from clients
regarding the availability of
information about the Court.

Number of cases litigated and
divorce cases processed.

Number of mediation, family
dispute resolution, and
conciliation services delivered.

Number of presentations to
organisations representing
clients regarding the Court,
and publications issued.

Performance

The number of complaints in 2006-07 represented 0.1 per cent
of cases. Further details are on page 39.

In 2006-07, 87 per cent of all matters were completed within
six months of filing. Almost 100 per cent of divorces were
completed within six months and 72.4 per cent of final orders in
family law (excluding divorce) were completed within that time.
In general federal law, 69 per cent of matters were completed
within six months.

During the year; the Court finalised 34 819 cases, excluding
divorces. However, it needed to deliver only 2547 judgments
following a hearing. The Court continues to place significant
priority on dispute resolution. Further details on the latter are on
pages 45-50.

A number of surveys were conducted during the year, covering
ad hoc and specific issues. Enquirer feedback obtained from the
National Enquiry Centre (NEC), was overwhelmingly positive

in regard to how their inquiry was dealt with by NEC staff. The
Court met with several key bodies and stakeholders who have
an interest in the Court. The Court surveyed some members

of the general community on their understanding of the Court
and its work, the feedback was that most participants had
limited knowledge of the Court's work. The Court has previously
conducted surveys of legal practitioners who regularly appear in
the Court. While a survey of practitioners was not conducted

in 2006-07, previous feedback has consistently been favourable
about the time taken to resolve matters, the Court's procedures,
the public information available and the manner in which
proceedings are conducted in the Court.

During the year, 84 485 new cases were filed in the Court, of
which, 44 277 were applications for divorce. A total of 80 000
cases were finalised in the Court during 2006-07. Further details
including a breakdown between family law and general federal law
and cause of action type are outlined later in part three of this
report.

In 2006-07, a total of 10 063 dispute resolution events were
delivered. Community-based organisations conducted 150 mediations
for general federal law, and for family law, 812 family dispute
resolution events and 71 property conciliation events. In addition,
6007 family dispute resolution events and 3023 property conciliation
events were conducted for the Court by staff of the Family Court.

Details of presentations made during the year are in Appendix C.
See page 56 for information on publications.




Robin Alexandar, Client Service Officer; Cairns Entrance to the Federal Magistrates Court, Cairns

National enquiry centre

With the aim of improving customer service for family law clients, the Federal
Magistrates Court and the Family Court established the National Enquiry Centre
(NEC) in April 2006, as part of the Combined Registry Project. The NEC is a
centralised point of electronic contact for both courts, with client service officers
managing all telephone and email enquiries on behalf of both courts.

The NEC's service benchmarks are:

m 80 per cent of calls are answered within 90 seconds

m  less than 5 per cent of calls abandoned

= less than 10 per cent of calls transferred to a family law registry
m |00 per cent of emails answered within 7 days, and

m 100 per cent of requests for divorce certificates processed and sent within 3
working days.

Of the calls received by the NEC in 2006-07 only 8 per cent were transferred to a
family law registry, approximately 5 per cent were referred to the Family Relationships
Advice Line or other external service providers, | per cent was transferred to the
Federal Court, and 3 per cent required the assistance of other courts such as local
courts or the Family Court of Western Australia.

EVALUATION OF THE NEC

The effectiveness of the NEC was evaluated by an external consultant during
2006-07. The review concluded that the NEC provides a cost effective, reliable,
timely and client focussed first point of electronic contact for clients of both courts.
The evaluation further illustrated that this service provides a highly visible, nationally
integrated and seamless telephone service, and provides a uniform and consistent
approach when dealing with family law telephone and email enquiries.
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Federal Magistrates Court, Darwin Tracey Marris, local solicitor; Darwin

Report on the work of the Court by
jurisdiction

The Court's jurisdiction covers both family law and general federal law matters such
as administrative law, admiralty law, bankruptcy, copyright, industrial law, migration,

national security, privacy, trade practices and unlawful discrimination. Ninety one per
cent of the Court's work is in family law.

As noted in last year's annual report, the Jurisdiction of the Federal Magistrates
Court Legislation Amendment Act 2006 conferred jurisdiction on the Court in
matters transferred to it by the Federal or Family Court. The legislative intent was to
give jurisdiction to the Court in areas where it would not otherwise have it. While
the number of matters transferred to the Court under this provision was small,
the Court considers this provision to be significant in enabling the federal superior
courts to transfer less complex matters which would otherwise not be able to be
heard by the Federal Magistrates Court because of jurisdictional limitations.

New jurisdiction has been conferred on the Court following passage of the Do Not
Call Register Act 2006 which came into effect on 31 May 2007. The Act establishes
a'do not call’ register and provides for civil penalties for breaches by telemarketers
and others. Both the Federal Magistrates Court and the Federal Court have been
conferred jurisdiction in relation to the recovery of penalties. The Courts also have
a range of injunctive powers in relation to contraventions.

The industrial law jurisdiction of the Court was expanded following commencement
of the Independent Contractors Act 2006 on | March 2007. The Court now
has jurisdiction to review a contract for services to see if it is unfair or harsh. The
establishment of specialist panels in this, and other areas of the Court's general
federal law jurisdiction, will further enhance the expertise of the Court.



—

Lorraine Singer, Associate, Townsville

Report on the Court’s work in general
federal law

Filings in general federal law represent 9.1 per cent of all filings in the Federal
Magistrates Court. This is an increase of two per cent from the previous year,
taking the number of general federal law filings from 7561 to 7678 filings nationally.
A new area of jurisdiction, industrial law, experienced the greatest rate of growth,
increasing by 982 per cent. The number of applications filed in relation to migration
has continued to taper off, with a decrease of |3 per cent.

Figure 3  General federal law applications filed in the Federal Magistrates Court

Total % of Total

Administrative law 32 0.4%
Admiralty law o) 039 %S
Bankruptcy 5151 67.1% 27.5% Migration
Copyright 46 0.6%
Industrial law 19 |.6%
Migration 2114 27.5%
Trade practices 95 1.2%
Unlawful discrimination 98 [.3%
Other | 0.0%
Total 7678 100.0%
1.6% Industrial law 1.2% Trade practises
0.6% Copyright 1.3% Unlawful discrimination

0.4% Administrative law  0.3% Admiralty law
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Figure 4 Number of general federal law applications filed in the Court
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Specialist panels in general federal law

During 2006-07 the Chief Federal Magistrate announced the establishment of
specialist panels for the Court's general federal law jurisdictions. The Court sees the
establishment of panels as an important stage in the ongoing development of the
Court. The panel system will enable the Court to use its judicial resources effectively
and to ensure that work is handled by federal magistrates with expertise in the area.

The following panels have been established in Sydney, Melbourne and Brisbane:
m  Commercial (including trade practices, copyright and bankruptcy)

m  Migration and administrative

m  Unlawful discrimination

= Industrial law

= National security

= Admiralty

Convenors of the panels have established liaison user groups which meet regularly
to respond to issues of practice and procedure in these specialist jurisdictions.

Administrative law

Figure 5 Number of administrative law applications filed in the Court

YEAR Adelaide Brisbane Canberra Darwin Hobart Melbourne Perth Sydney TOTAL % Change

2006-07 2 9 2 | 0 5 | 12 32 -18%

2005-06 4 10 | 0 [ 10 5 8 39 =




The Court's administrative law workload includes appeals from the Administrative
Appeals Tribunal (AAT) and applications under the Administrative Decisions (Judicial
Review Act) |977.This workload has decreased from last year and represents a
small component of the Court's overall general federal law workload. In relation to
appeals from decisions of the AAT, the Court only has jurisdiction upon remitter
from the Federal Court.The limitation on the Court's AAT jurisdiction may explain
the small number of appeals heard by the Court. There is no restriction on the
jurisdiction of the Court to hear applications under the Administrative Decisions
(Judicial Review Act) 1977.

Specialist panels for migration and administrative law proceedings have been
established in Sydney, Melbourne and Brisbane. A specialist child support panel has
also been established to hear certain child support proceedings, including those that
come to the Court via administrative law review processes.

Admiralty law

Figure 6 Number of admiralty applications filed in the Court

YEAR Adelaide Brisbane Canberra Darwin Hobart Melbourne Perth Sydney TOTAL % Change

2006-07 0 0 0 0 | 18 I 2 22 -

There were 22 admiralty law applications filed in the Court since the conferral of
this jurisdiction in May 2006. While the admiralty jurisdiction conferred is confined
to in personam actions, the Federal Court and state/territory Supreme Courts can
transfer in rem proceedings commenced in that Court to the Federal Magistrates
Court.

The Court established specialist admiralty law panels during the year, which
have benefited from the co-operative relationship with Federal Court admiralty
and maritime law panels of which Justice Allsop is the national convenor. This
relationship has resulted in the Courts sharing resource material and conducting
joint forums on issues relevant to admiralty and maritime law.

Bankruptcy

In terms of the number of applications filed, bankruptcy represents a large
proportion of the Court’s general federal law jurisdiction. Much of the bankruptcy
work, however, is undertaken by registrars with delegated powers.The role played by
registrars in bankruptcy is a significant one which is appreciated by the Court. Since
the conferral of migration jurisdiction on the Court, migration matters have assumed
greater significance in the Court's workload — particularly the hearing workload.

Bankruptcy filings continued to increase (by five per cent) since last year, however, the
level of increase was significantly less than experienced in previous years (27 per cent
in 2005-06 and 14 per cent in 2004-05).
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Figure 7 Number of bankruptcy applications filed in the Court
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In 2006-07 there were increases in Sydney and Brisbane, but Melbourne and other
locations experienced a decrease in the number of bankruptcy applications filed.

The Federal Court and the Federal Magistrates Court developed harmonised
bankruptcy Rules and forms and established a Harmonised Bankruptcy Rules
Monitoring Committee to monitor the operation of the harmonised Rules and to
recommend necessary amendments.

The Bankruptcy Legislation Amendment (Superannuation Contributions) Act
2007 came into effect in 2006-07. This Act amends the Bankruptcy Act 1966 to
allow bankruptcy trustees to recover superannuation contributions made prior to
bankruptcy with the intention to defeat creditors. The amendments aim to address
problems that were highlighted following the High Court's decision in Cook v
Benson [2003] HCA 93 (19 June 2003). The Bankruptcy Legislation Amendment
(Debt Agreements) Act 2007 (BLADAA) and the Bankruptcy (Estate Charges)
Amendment Act 2007 (BECAA) were granted Royal Assent on 10 April 2007.

A range of bankruptcy matters come before federal magistrates, including
determinations as to whether there has been substantial compliance with the
requirements for bankruptcy notices following the High Court decision of Adams
v Lambert [2006] HCA 10. See for example, Hussain v Deputy Commissioner of
Taxation [2006] FMCA 1247, Coshott v B & W Windows Pty Ltd [2007] FMCA
981, Jones v Verity [2007] FMCA | 108, Browne v Wright [2007] FMCA 699.

A number of cases sought annulments of bankruptcy, such as, Della Bruna v
Glowsoar Pty Ltd [2006] FMCA 1815, and Mahmoud v The Owners Corporation
Strata Plan No 81 | [No.3] [2006] FMCA 1742.The Court considered whether the
appropriate order was to set aside a creditors petition rather than an annulment in
Begetis v Temperzone Australia Pty Ltd [2007] FMCA 498. In the following cases,
orders were sought for the avoidance of transfers of property which were allegedly



made to defeat creditors: Posner v Chen [2007] FMCA 394, Rangott v Sharp [2007]
FMCA 324, and Official Receiver v Huen [2007] FMCA 304. In Boral Montoro
Pty Ltd v MclLachlan [2007] FMCA 533 the Federal Magistrate considered the
entitlement of a debtor to challenge the appointment of a proposed trustee.

Copyright

Figure 8 Number of copyright applications filed in the Court
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The number of copyright applications filed in the Court represents a relatively small
proportion of the Court’s overall workload. There has, however, been a 44 per cent
increase since last year This increase has been in Sydney and all other locations have
remained relatively static.

By conferring copyright jurisdiction on the Court, the community has an alternative
legal forum, which is less formal, to pursue alleged infringements of copyright. The
Court's increased involvement in this area of work is encouraging.

The Government has announced that the intellectual property jurisdiction of
the Court will be expanded to include trademark and design matters following
recommendations made by the Advisory Council on Intellectual Property. In a press
release issued following the announcement, the Minister stated “This change will
benefit owners of trademark and design rights by giving them the option to pursue
any dispute through the quicker and less costly Federal Magistrates Court.”

In June 2007 the Attorney-General, the Hon. Philip Ruddock MPE announced the
appointment of Federal Magistrate Rolf Driver as one of two new appointees to
the Copyright Tribunal. The Tribunal is established under the Copyright Act 1968
and has a role in arbitrating disputes between copyright collecting societies and their
licensees over copyright licence fees.

N
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Urgent injunctive relief is frequently sought in copyright proceedings. Applications
for injunctive relief in the form of Anton Piller orders and Norwich Pharmacal relief
require careful balancing in light of the circumstances of each case and the competing
interests of the parties. In George (Melbourne) Pty Ltd v Mitchell & Anor [2006]
FMCA 464, the Court granted injunctive relief in relation to copyright of certain
artistic works associated with a contract for the supply of advertising services for
a particular type of football boot. In considering the application for injunctive relief
it was relevant to the Court that the respondent provided no evidence to indicate
there would be significant detriment if such an order was made.

In Meskenas v ACP Publishing Pty Ltd [2006] FMCA | 136 relief was claimed on
the basis of an alleged infringement of copyright as well as moral rights. While the
Court found there was no copyright infringement, this case was the first Australian
case where damages have been awarded for a breach of the moral rights provisions
of the Act.

The Court considered a claim for copyright infringement in respect of ‘adult DVD's'
in Fraserside Holdings & Anor v Venus Adult Shops [2005] FMCA 997.This went
on appeal to the Full Court of the Federal Court in Venus Adult Shops Pty Ltd v
Fraserside Holdings Ltd [2006] FCAFC 188. The Federal Magistrate was not asked
to consider the refusal of protection on public policy grounds. He was, however,
required to consider whether the sale of the DVD’s was contrary to law and, if so,
what effect the illegality of the product would have on the amount of conversion.
He also had to assess additional damages. On appeal, the Full Court, in considering a
challenge to the assessment of damages, made observations on whether there is an
‘obscenity’ defence as a ground for refusing copyright protection in Australia.

Industrial law

Figure 9  Number of industrial law applications filed in the Court
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As industrial law is a relatively new area of jurisdiction for the Court, the number of
industrial law applications filed in the Court increased by 982 per cent on last year.
Increases were experienced in all locations, particularly in Sydney, Melbourne, Perth
and Brisbane.

The industrial law jurisdiction of the Court commenced on 27 March 2006 with
amendments made to the Workplace Relations Act 1996 as a result of the Work
Choices legislation. The jurisdiction is similar to the Federal Court except for matters
under Schedule IB (registration and accountability of organisations).

The Court also has some jurisdiction under the Building and Construction Industry
Improvement Act 2005 including unfair contracts for services with respect to
building work and certain types of industrial action.

During 2006-07 additional industrial law jurisdiction was conferred on the Court
following the commencement of the Independent Contractors Act 2006, with most
provisions commenced on | March 2007.The Court now has jurisdiction to review
a contract for services to see if it is unfair or harsh and to make certain orders to
vary or set aside such contracts.

While the volume of work is relatively small, the decisions of the Court have been
of some significance in light of the new legislative regime. The types of industrial law
matters that have come before the Court include the following applications:

= unlawful termination
m  breaches of an AWA or collective agreement
m underpayment claims

= civil penalties

As an example, in Flattery v The Italian Eatery [2007] FMCA 9 a penalty of $50,000
was awarded for breaches of an award. One of the factors highlighted by the Court
in setting this penalty was the importance placed on compliance and enforcement in
the principal objects of the Act. The Court noted that the respondent should have
been aware of its obligations under the legislation and Award. As employees under
a Subclass 457 visa, the vulnerability of the workers was also a factor taken into
account in the determination of the penalty.

In Furlong v Australian Workers Union [2007] FMCA 443 the Court, in considering
penalties for an agreed unlawful strike action, noted the contrition and early

co-operation of the respondents as a matter relevant to its consideration in setting
a penalty of $40,000.

In Lee v Hills Before & After School Care [2007] FMCA4 the Federal Magistrate
had to consider whether the applicant, who was receiving Workers Compensation
benefits at the time of dismissal, was temporarily absent on paid sick leave because of
injury or illness within the meaning of the Workplace Relations Regulations 2006.

N
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This involved a consideration of the statutory intent in the context of international
conventions. The Court concluded:

[23]An interpretation of s.659 based solely on the words of the statute
reveals no exclusion of workplace injury from the term ‘temporary absence
for illness or injury’. That Parliament intended, in enacting the provision,
to exclude employees on Workers Compensation from protection from
dismissal would be anomalous with its obligations under the Convention,

viewed in the context of the preparatory materials, which the Act embodied.

Migration law

Figure 10 Number of migration applications filed in, and finalised by the Court
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Figure 12 Number of migration applications finalised by the Court
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Although the number of migration-related applications filed in the Court decreased
by |3 per cent over the past year, the Court’s workload in this area was still significant,
evident by the number of outstanding matters that were finalised. In 2006-07, the
Court finalised 591 more migration matters than it received.

The aim of the Court is to develop best practice to efficiently complete migration
matters. The Court's migration Rules give federal magistrates a wide discretion on
how to deal with such matters on the first court date. With these considerations and
the overall caseload of each federal magistrate in mind, individual federal magistrates
adopt different approaches to the process of active docket management. At the
first court date a further listing will usually be made and its purpose designated, for
example, a further directions hearing, a ‘show-cause' hearing (under Rule 44.12), or
a final hearing is listed. However, in particular cases, federal magistrates may expect
parties to address whether the application is competent and if it raises an arguable
case, and whether it can be dealt with briefly.

The Court has established a specialist migration and administrative law panel and
conducts regular user group meetings to discuss issues of practice and procedure.

During the year the High Court handed down a significant decision in Bodruddaza
v Minister for Immigration [2007] HCA |4 which found that the time limit in
s.486A of the Migration Act (which is essentially the same as s.477(1) of the Act)
was an impermissible fetter upon the High Court’s original jurisdiction under
s.75(v) of the Constitution. The High Court raised no issue about the time limits
applicable to the Federal Magistrates Court or the Federal Court (see paragraph
[24] and footnote 5).
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As noted by the Federal Magistrate in SZKKR v Minister for Immigration [2007]
FMCA 650

[10].....As I understand the High Court decision, it was based upon a
finding that s.486A in its application to proceedings in the High Court

was an unreasonable interference with the High Court’s jurisdiction under
s.75(v) of the Constitution. The position of this Court is quite different to
that of the High Court. The High Court is created by the Constitution and
derives its jurisdiction to deal with constitutional writs against officers

of the Commonuwealth from the Constitution. This Court, like the Federal
Court, is a creature of statute. The jurisdiction of this Court is conferred

by Parliament. What Parliament gives, Parliament may take away. What
Parliament may take away, Parliament may also circumscribe. Parliament
has circumscribed the jurisdiction of this Court in relation to migration
proceedings by application of the time limit in s.477 of the Migration Act.
The Federal Court has found on several occasions that the Section imposes a
Jurisdictional limitation I am bound by those decisions of the Federal Court.
I proceed on the basis that s.477 of the Migration Act in its application to

proceedings in this Court is a valid enactment of the Commonwealth.

In SZKKC v Minister for Immigration [2007] FMCA 532 a Federal Magistrate
found that s.477 (when read with other provisions of the Migration Act) requires
actual notification of a tribunal decision and reasons to an applicant directly, not to
a migration agent who represents the applicant. That decision was upheld on appeal
by the Full Federal Court in Minister for Immigration v SZKKC [2007] FCAFC 105.
The Full Court found that actual notification to an applicant must be accomplished
by physical delivery to an applicant personally of a written statement prepared by
the tribunal in accordance with s.430 of the Migration Act.

In SZBEL v Minister for Immigration [2006] HCA 63 the High Court set aside
orders of the Federal Magistrates Court and orders made on appeal by the Federal
Court. The High Court found that s.425 of the Migration Act requires the tribunal
to identify for an applicant what the issue will be in a review of a delegate’s decision,
where that issue is new and the applicant could not have anticipated it. The High
Court said at [47]

... there may well be cases, perhaps many cases, where either the delegate’s
decision, or the Tribunal’s statements or questions during a hearing,
sufficiently indicate to an applicant that everything he or she says in support
of the application is in issue. That indication may be given in many ways. It
is not necessary (and often would be inappropriate) for the Tribunal to put
to an applicant, in so many words, that he or she is lying, that he or she may
not be accepted as a witness of truth, or that he or she may be thought to be
embellishing the account that is given of certain events. The proceedings are
not adversarial and the Tribunal is not, and is not to adopt the position of, a
contradictor. But where, as here, there are specific aspects of an applicant’s



account, that the Tribunal considers may be important to the decision and
may be open to doubt, the Tribunal must at least ask the applicant to expand
upon those aspects of the account and ask the applicant to explain why the
account should be accepted.

National security

The Anti-Terrorism Act (No 2) 2005 made amendments to the Criminal Code
(which is contained in the Schedule of the Criminal Code Act 1995 (Cth)), as part of
the Government's anti-terrorism legislative package. These amendments included the
conferral of jurisdiction on an issuing court to issue control orders to limit a person’s
movement, association or activities if the court decides the restraint will substantially
assist to prevent a terror attack. The Federal Magistrates Court is an issuing court
and was the first court to issue an interim control order under Division 104 of the
Criminal Code. A hearing for the confirmation of the interim order was adjourned
following a High Court challenge to the constitutional validity of that part of the
anti-terrorism laws upon which the Federal Magistrates Court issued the interim
control order. By a 5-2 majority, the High Court held that Subdivision B of Division
104 is valid (see Thomas v Mowbray [2007] HCA 33).

There are requirements relating to national security information that is, or is to be,
disclosed in a federal criminal proceeding or civil proceeding under the National
Security Information (Criminal and Civil Proceedings) Act 2004.

Trade practices

Figure 13 Number of trade practices applications filed in the Court
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The number of trade practices related matters filed in the Court increased by 44 per
cent over the past |2 months which reverses the trend experienced in the previous
years (-15 per cent in 2005-06 and -16 per cent in 2004-05). There were increases
in Sydney and Brisbane. This increase may be due to the expanded trade practices
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jurisdiction following commencement of the Jurisdiction of the Federal Magistrates
Court Legislation Amendment Act 2006.

Although the Court's trade practices jurisdiction is not as extensive as the Federal
Court's, the Federal Court can transfer trade practices matters to the Court which
may not be within its jurisdiction.

The Court would prefer to obtain additional trade practices jurisdiction rather
than have matters transferred from the Federal Court. In particular, it would seem
appropriate for the Court to have jurisdiction under Part VA (unconscionable
conduct) and Part IVB (industry codes) of the Trade Practices Act | 974.

The requirement to file a supporting affidavit in trade practices matters has been
raised as an issue of concern. This has been addressed by recent amendments to the
Federal Magistrates Court Rules 2001 which enables a statement of claim (points
of claim) or defence (points of defence) to be filed instead of a supporting affidavit,
in proceedings other than family law or child support.

Unlawful discrimination

Figure 14 Number of unlawful discrimination applications filed in the Court

45
40
35
30
25
20
I5
10

5

0
Adelaide  Brisbane  Canberra  Darwin Hobart  Melbourne  Perth Sydney

Total % Change

2006-07 10 18 5 2 0 14 5 44 98 15%

I 14 I 2 2 22 6 27 85 -7%

2004-05 12 12 5 2 I I5 3 41 9l -11%

Although this area of work represents a small proportion of the Court's general
federal law work, filings have increased nationally by 15 per cent which reverses the
trend on the decreases experienced in previous years.

Specialist unlawful discrimination panels have been established within the Court to
deal with these matters.

The unlawful discrimination decisions made by the Court during 2006-07 included
cases alleging sex discrimination, racial discrimination and disability discrimination.
Very few applications were filed alleging age discrimination.



One example of a disability discrimination application relating to the scope of the
jurisdiction of the Court is Clarke v Oceania Judo Union [2007] FMCA 292. In this
case, the respondent was an incorporated association registered in New Zealand.
One of the preliminary issues for consideration was whether the alleged act of
discrimination was beyond the jurisdiction of the Court in view of the decision which
was the subject of the complaint, having been made outside Australia.

Artinos v Stuart Reid Pty Ltd [2007] FMCA | 141 raised alleged discrimination in
employment on the grounds of marital status and age. Although, on the evidence
presented, the Court found the matter should not proceed to a final hearing because
the application had no reasonable prospect of success, the Court highlighted the
need to be cautious in dismissing an application on that basis.

An issue of practice and procedure was considered by the Full Court of the
Federal Court in L v Human Rights and Equal Opportunity Commission [2006]
FCAFC |14, which went on appeal from the Federal Magistrates Court and
considered the law relating to the appointment of a litigation guardian particularly in
those cases involving summary dismissal.

Report on the Court’s work in family
law and child support

The proportion of family law work conducted in the Federal Magistrates Court has
progressively increased since the establishment of the Court in July 2000. In 2006-07,
just over 67 per cent of all family law applications for final orders were filed in the
Federal Magistrates Court, compared to 17.2 per cent in 2000-01.

The following tables provide details on the number of applications made to the
Court in its family law jurisdiction.

Figure |5 Percentage of family law applications for final orders filed in the Federal Magistrates
% Court and the Family Court 2000-01 to 2006-07
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Figure 16 Family law applications, by type, filed in the Federal Magistrates Court

FAMILY LAW Total % of Total
Final orders 15725 20.5% 57.6% Divorce
Interim orders 13662 17.8%
Divorce 44277 57.6%
Other 3143 4.1%
Total 76807 100.0%

17.8% Interim
orders

20.5% Final 4.1% Other

orders

Figure |7 Number of family law applications filed in the Court
(including divorce applications)
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Figure 18 Number of family law applications filed in the Court
(excluding divorce applications)
9000

8000
7000
6000
5000
4000
3000
2000
1000

Adelaide Brishane Canberra Dandenong Darwin Hobart Melbourne Newcastle Parramatta Sydney Townsville TOTAL %Change
PUNCEYE 3449 7793 1402 2840 510 678 6677 1956 3073 2694 1458 32530 21%

2366 6141 1342 1868 628 680 6301 1899 2992 1135 1423 26775 7%

pLLEEOER 2480 5285 1354 2479 644 655 5580 2148 2942 414 1066 25047 9%

I l I

Figure 19 Number of all applications filed in the Court seeking final orders
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Figure 20 Number of all applications filed in the Court seeking interim orders
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Filings in the Court’s family law jurisdiction represents 90.9 per cent of all of the
Court's applications which is a 5 per cent increase on last year, from 73 287
applications to 76 807. Divorce still represents the largest proportion of family law
matters filed (57.6 per cent) in the Court. The number of applications filed for final
orders continued to increase (by 27 per cent), climbing from 12 399 applications
filed in 2005-06 to |5 725 applications in 2006-07.

While parenting applications constitute a significant proportion of the family law
workload, the Court deals with an extensive volume and mix of family law matters.

EXPECTED INCREASE IN FAMILY LAW WORK

The Court's family law workload will continue to increase with the staged
implementation of the ‘single point of entry’ initiative that will result in most family
law applications commencing in the Federal Magistrates Court.?

To test this initiative in practice, both Courts have developed and implemented the
Adelaide Streaming Model Pilot. The term ‘streaming’ is used to identify the process
by which matters are allocated to each Court. Legal practitioners and litigants are
encouraged to file a Combined Initiating Application form with the Family Law
Courts registry, which will allocate the matter to the most appropriate court to
ensure it is listed as early as possible. This removes the need for litigants to identify
which court their matter should be filed in, which reduces confusion for litigants, the
legal profession and Family Law Courts staff.

2 See page 4| for more details on the Combined Registry Project and page 42 for information on transferring
matters between courts.



It is expected that the Federal Magistrates Court will manage 75 per cent of all
family law filings with the remaining 25 per cent to be managed by the Family Court.
The distribution of work between the Courts will be on the basis of complexity,
with federal magistrates referring appropriate matters to the Family Court. This may
require the Federal Magistrates Court to review its so-called ‘two-day rule’ which
is one of the factors in determining whether a matter should be conducted in the
Federal Magistrates Court or the Family Court. Another challenge for the Court
in managing the increasing family law workload is to balance the Court's ‘up front
judging’ which is a hallmark of the docket management adopted by the Court. The
pilot is trialling ways in which registrars can provide assistance to federal magistrates
in managing their increased workload.

INCREASED WORK IN REGIONAL LOCATIONS

The Court has increased its circuit workload in family law matters which is consistent
with the Court's aim to increase accessibility in rural and regional and rural locations.
Refer to page 53 for more information on the Court's work in regional areas.

FAMILY LAW REGISTRIES ACCEPT GENERAL FEDERAL LAW
DOCUMENTS

A project trialled during the year enabled some family law registries to receive
general federal law documents on behalf of the Federal Court and the Federal
Magistrates Court. This initiative aims to improve service delivery for general federal
law clients, particularly in rural and regional centres. The family law registries involved
in the project are Dandenong, Newcastle, Parramatta, Lismore and Townsville. If the
trial is successful, the service may be extended to other family law registries. It may
also be expanded to include full filing services.

COMPULSORY DISPUTE RESOLUTION FOR FAMILY LAW

The 2006 amendments to the Family Law Act | 975 introduced a staged process
for the implementation of compulsory family dispute resolution in relation to
parenting applications. From | July 2007, applicants wishing to apply for a parenting
order under the Act are required to provide a certificate from a registered family
dispute resolution practitioner, unless they fall within one of the legislative exceptions.
The Chief Federal Magistrate issued Practice Direction No. 2 of 2007 which outlined
the procedural requirements for applications who seek to file an application for a
parenting order in the Court from | July 2007.

SIGNIFICANT FAMILY LAW DECISIONS

The 2006 amendments to the Family Law Act | 975 relating to parenting, was the
subject consideration by the Full Court of the Family Court in Goode & Goode
[2006] FamCA 1346. In this case, the Full Court provided some guidelines on how
interim proceedings should be conducted: see para [82]. While these guidelines assist
federal magistrates in their determinations of interim proceedings, there is still a need
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for Full Court clarification of the amending legislation, particularly in the context of
applications for relocation. In M & K [2007] FMCAfam 26 for example, the Court
noted that:

There are probably few relocation applications that are consistent with
maintaining equal time or substantial and significant time after relocation
unless both parents move. In theory, substantial and significant time

as defined in s.65DAA(3) could be achieved even after relocation, but in
practice it is unlikely that such time could occur regularly. It is somewhat
unusual that s.65DAA(3) does not import any notion of frequency or
regularity. It could be satisfied, in theory, by an order for time that only
occurs four times a year, provided that the definition of time incorporates
the features referred to in paragraphs (a), (b) and (c) of s.65DAA(3). I
doubt if such a legalistic interpretation of substantial and significant time
was intended by the legislature. Such a narrow definition would sacrifice
substance to form and would be clearly inconsistent with the objects of the
legislation. In other words, the framework would be inconsistent with the

context [para 35].

Other aspects of the new parenting regime await Full Court clarification. In KML &
RAE [2006] FMCAfam 528, the Federal Magistrate had to consider what constitutes
‘substantial and significant’. He concluded:

111. For a parenting arrangement to involve a child spending substantial
and significant time with a parent, s.65DAA(3) requires that it must at

the least provide for the child to spend time with the parent both on days
falling on weekends and holidays and on days falling outside those times.
In addition, the time it provides must allow the parent to be involved in
the child’s daily routine and in occasions and events that are of particular
significance to the child, and the time must allow the child to be involved in
occasions and events that are of special significance to the parent.

112. These dual minimum requirements of when the time is to occur and
what the time is to achieve by way of mutual involvement of parent and
child in each other’s lives relate to the dual aspects of the time being both
substantial and significant respectively. A parenting arrangement will

fail to meet the requirements of substantial and significant time unless it
provides for time of a duration and frequency, and occurring at times, that
enable the parent to be involved in the child’s daily routine.

113. What time arrangement is necessary to achieve this is a matter of fact
to be determined in each individual case.



Divorce

Figure 21 Number of divorce applications filed in the Court
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Figure 22 Number of divorces finalised by the Court
12000
10000
8000
6000
4000

2000

Adelaide Brishane Canberra Dandenong Darwin Hobart Melbourne Newcastle Parramatta Sydney Townsville TOTAL %Change
pLNCEIYA 3768 10184 1392 3142 472 1274 8887 2498 5038 7083 1443 45181 -7%
3917 11582 1561 3476 405 1249 8957 2590 5432 7463 1849 48481 %

PLLEEOER 4007 10632 1651 3522 512 1251 8965 2863 5486 7254 1972 48115 14%

I . I

w
O

Annual Report 2006—-2007



N
o

Federal Magistrates Court of Australia

The number of applications for divorce filed in the Federal Magistrates Court
decreased by 5 per cent from the previous year, falling from 46 512 applications for
divorce filed in 2005-06 to 44 277 application filed in 2006-07. This continues the
downward trend experienced in the previous year where applications for divorce
fell by 5 per cent.

Most divorces are heard by sessional registrars. The appointment of registrars for
divorce work enables federal magistrates to undertake more of the defended
hearing work and to deal only with contested divorce proceedings. In 2006-07
the Court convened a conference for sessional registrars to further develop their
expertise and discuss best practice protocols and guidelines.

A divorce subcommittee has been established which meets regularly to consider
issues raised in relation to the conduct of divorce proceedings.

A few matters have been the subject of decisions by federal magistrates where
applicants have sought to dismiss or stay a divorce application on the grounds of
forum non-conveniens: see CC & BC [2007] FMCAfam 56, and JVH & ACNG [2006]
FMCAfam 551.

A significant amount of work was undertaken by the Court during the year in
relation to the Court’s divorce forms, resulting in a new set of forms and kits. These
new forms were the subject of extensive consultation. Work has continued on the
development of an interactive divorce form to assist litigants to complete these (see
page 54).The Family Law Courts have published interactive divorce forms to enable
better access for people who are vision impaired.

Child support

There have been significant legislative changes to the child support regime in response
to recommendations of the Ministerial Taskforce on Child Support, outlined in the
report, In the Best Interests of Children — Reforming the Child Support Scheme
(2005). The changes are being implemented in a staged process which commenced
on | July 2006, with the final stage to include a change to the child support formula
on | July 2008.

Most child support applications which come before the courts are dealt with in the
Federal Magistrates Court. The legislative reforms will impact on the volume and mix
of child support cases which come before the Court.

The Families, Community Service and Indigenous Affairs Legislation Amendment
(Child Support Reform Consolidation and other Measures) Act 2007 (the
‘Consolidation Act) introduced consolidation amendments to the 2006 child
support legislation. Some of these amendments aim to further clarify the SSAT
review processes. The amendment also includes the relocation into the child support
legislation of provisions which were previously contained in regulations.



In light of the legislative changes, the child support rules in the Federal Magistrates
Court Rules 200 | were amended to combine all child support and child maintenance
rules into the one division and the inclusion of new rules for the conduct of child
support appeals from the SSAT. In addition, a new form, Notice of Appeal Child
Support, and a prescribed brochure have been approved for use.

A specialist child support panel has been established comprising federal magistrates
in New South Wales, South Australia, Queensland and Victoria.

Panel members met in March 2007 with representatives from the SSAT, Child
Support Agency, Australian Government Solicitor and international child support
officers from the Attoreny-General's Department, for a child support forum.

While the Social Security Appeals Tribunal has been conferred significant jurisdiction
to review child support matters, there is still some residual AAT review processes
for miscellaneous child support matters.

Combined registry project

The Combined Registry Project of the Federal Magistrates Court and the Family
Court commenced in July 2004 with the objective of simplifying access to the family
law system by establishing a combined family law registry.

The five key objectives of the project are to:

= reduce confusion for clients through a single point of filing and the introduction
of a common application form

= reduce the number of times clients need to attend court and ensure each event
adds value and progresses the case towards a conclusion

m  provide earlier access to a judicial officer

= provide a single entry point — it has been agreed by both Courts that the
majority of cases will be first dealt with by the Federal Magistrates Court, and to

= provide services that make the process more timely and accessible.

Highlights of the project during 2006-07 included:

= A key initiative of the project, the Combined Initiating Application form was
introduced as a pilot on 8 January 2007.The Application was the result of many
months of consultation between the Courts. The pilot concluded on 30 June
2007 and an evaluation report will be prepared for the Family Law Courts
Board.

= A single hard copy file cover to be used in both courts was introduced on
| January 2007.The single file cover allows parties to have all documents filed
together despite which court the matter is listed in. The introduction of the file
cover will reduce confusion for litigants and provide administrative efficiencies.

N
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m  Casetrack, the case management system that supports both courts has been
changed to support a single numbering regime required with the introduction of
the single file cover The changes enable users to view and work on applications
from both courts without changing jurisdictions.

m  The Courts have settled on a Streaming Model that is to be the subject of a
pilot in Adelaide commencing on 2 July 2007. The model anticipates the filing
of most family law applications in the Federal Magistrates Court and articulates
the process to be trialled in managing the intake of applications and the transfer
of matters to the Family Court. The Model was the outcome of a workshop
involving the Adelaide Family Court judges, federal magistrates, the legal
profession, the Attorney-General's Department and court staff. A joint steering
committee involving the Adelaide judiciary has been established to oversee the
implementation and running of the pilot. The steering committee will report to
the Family Law Courts Board.

®m A new intranet site has been developed for the Federal Magistrates Court and
an improved site has been implemented in the Family Court. The development
of the intranet sites has involved extensive consultation. The Courts will continue
to work together to ensure that the integrity of the site is maintained.

The Family Law Courts Board, comprising of the Chief Justice of the Family Court,
the Chief Federal Magistrate of the Federal Magistrates Court and the Chief
Executive Officers of both courts oversee the combined registry program.

Transfers between courts

REDUCING DELAYS THROUGH ‘JOINT CALL-OVERS’

Two joint call-overs were conducted for the first time by the Federal Magistrates
Court and the Family Court in 2006-07. The call-overs involved joint sittings
conducted by a federal magistrate and a judge of the Family Court. They aimed
to transfer appropriate matters from the Family Court's pending cases inventory
to the Federal Magistrates Court for hearing. In both locations the joint approach
proved to be a highly effective and efficient process that will assist litigants to have
their matter progress more quickly. It is anticipated that this approach will be used
again where required.

Brisbane

During the week of 19 February 2007, a joint call-over was conducted in Brisbane by
Federal Magistrate Baumann and Justice Carmody. Over 300 matters were listed and
at the completion of the call-over, 170 matters had been transferred to the Federal
Magistrates Court for determination. Almost all of the matters were subsequently
completed by 30 June 2007.



Adelaide

During the week of 4 June 2007, a joint call-over was conducted in Adelaide by
Federal Magistrate Donald and Justice Strickland. In this joint call-over; more than 180
matters were listed and at the completion of the call over, 143 matters had been
transferred to the Federal Magistrates Court for determination.

Figure 23 Number of family law matters transferred from the Family Court to the Federal
Magistrates Court
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Figure 24 Number of family law matters transferred from the Federal Magistrates Court
to the Family Court
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The number of family law matters transferred from the Family Court to the Federal
Magistrates Court increased by 96 per cent from the previous year, while the
transfer of family law matters from the Federal Magistrates Court to the Family
Court remained steady. The increases in Adelaide and Brisbane are in part due to the
joint call-overs conducted by the Family Court and the Federal Magistrates Court
(see page 42).

The increase experienced in Sydney is due to new federal magistrates being
appointed to deal with family law matters in that location. It is usual practice for
federal magistrates starting in new locations to take transferred matters when
establishing their caseload.

Figure 25 Number of general federal law matters transferred from the Federal Court to
the Federal Magistrates Court
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Figure 26 Number of general federal law matters transferred from the Federal Magistrates
Court to the Federal Court
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Transfers of general federal law matters from the Federal Court to the Federal
Magistrates Court decreased by 4| per cent over the past |12 months.Transfers from the
Federal Magistrates Court to the Federal Court have also decreased by 54 per cent.

Dispute resolution

Dispute resolution refers to procedures and services designed to assist in the
resolution of disputes other than by way of judicial decision. Federal magistrates
order parties to attend dispute resolution in an attempt to resolve their matter
rather than continue the litigation path where a judicial decision is required.

The Court places significant priority on dispute resolution services primarily as it is
an affordable and timely option for resolving disputes. It also allows parties greater
personal control and management of the process and the outcome.

Dispute resolution in general federal law

Mediation is the dispute resolution process usually adopted to resolve disputes in
general federal law matters. It is a process where a neutral third party (the mediator)
assists the parties to identify disputed issues, develop options, consider alternatives,
and try to reach an agreement. The mediator has no advisory or determinative role
in regard to the content of the dispute or its outcome.

When a federal magistrate orders parties involved in a dispute to attend mediation,
the mediation is, in most cases, conducted by a registrar of the Federal Court and in
other cases, by a private mediator.

Mediation was ordered in 150 general federal law matters in 2006-07. Of these
matters, 134 were new matters ordered to attend mediation in 2006-07 and
the other 16 were matters carried over from 2005-06. Of the new orders for
mediation, 29 were in the area of trade practices, 37 in industrial law, 34 in unlawful
discrimination, |4 in bankruptcy, 14 in copyright and 6 in other areas of jurisdiction.

The outcomes of mediations that took place in 2006-07 are indicated in figure 27.

Figure 27 Outcomes of mediation sessions (in general federal law)
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Figure 28 Outcomes of mediation sessions (in general federal law)

OUTCOME 2001-02 2002-03 2003-04 2004-05  2005-2006 FINALISE(I))O&‘(’/?of Total
Resolved 29.5% 41.7% 41.2% 48.3% 49.5% 87 58.0%
Part resolved 1.3% 37% 3.5% 0.8% 0.0% 3 2.0%
Not resolved 64.6% 49.1% 51.8% 48.3% 47.7% 59 39.3%
Other 4.8% 5.5% 3.5% 2.6% 2.8% | 0.7%
Total 100.0% 100.0% 100.0% 100.0% 100.0% 150 100.0%

Over half of the matters were fully resolved at mediation with a further two per cent
able to make some progress towards resolution.

Dispute resolution in family law matters

In family law matters parties may be ordered to attend any or a combination of the
following dispute resolution processes:

m  Family counselling — a family counsellor assists parties to deal with personal or
interpersonal issues relating to separation or divorce, including issues relating to
the living arrangements of children. It is a therapeutic process that is not directly
aimed at reaching an agreement.

m  Family dispute resolution — a family dispute resolution practitioner; who is
independent and impartial, adopts mediation techniques to assist the parties to
resolve disputes relating to the living arrangements of children. The practitioner
assists the parties to identify disputed issues, develop options and try to reach
an agreement.

= Conciliation — this is the dispute resolution process adopted in family law
property disputes. Conciliation is a similar process to mediation but the
conciliator; an independent and impartial third party, may give advice on the
content of the dispute and its outcome. The conciliator does not have any
determinative role.

DISPUTE RESOLUTION SERVICES IN DISPUTES RELATING TO
CHILDREN

Before | January 2007, when an application for orders in relation to children was
filed at the Court, the parties were ordered to attend a dispute resolution session
with a family consultant from the Family Court. In 2006-07 family consultants of the
Family Court conducted 6007 dispute resolution sessions with clients of the Federal
Magistrates Court, compared to 6589 sessions in 2005-06.

These appointments are no longer being made as pre-filing dispute resolution is now
compulsory in most cases. From | July 2007 it is compulsory for most parties to
attempt to settle their matter through community based dispute resolution prior to
filing an application with the Federal Magistrates Court or the Family Court. Parties



are now required to file a certificate (unless exempted) from a registered family
dispute resolution practitioner with their application, which indicates that they have
attempted to resolve their matter before taking court action.

In 2006-07 the Court continued to have agreements with 35 community based
organisations for the delivery of dispute resolution services. Under those contracts
services were provided on a fee-for-service basis. The appropriation for community-
based primary dispute resolution referrals in 2006-07 was $757,000, compared to
$727,000 in 2005-06.

At their first court date, federal magistrates in some circumstances ordered parties
to attend for dispute resolution at a community based organisation. The Court
arranged appointments for the parties with an appropriate organisation through a
centralised booking system in the Court’s national administration office and paid for
the service.

During 2006-07, 883 orders were made for attendance at community based
organisations for one of the above dispute resolution processes. Of those matters,
678 referrals were returned completed. The remaining 205 have been carried over
into 2007-08.

The average time taken between the date of a dispute resolution order and the date
that it was returned completed to the Court, was 61 days (73 days in 2005-06).

Of the matters ordered to attend dispute resolution at community based
organisations, 812 were disputes relating to care of the children.These matters were
referred for family dispute resolution or family counselling or a combination of both.
20.6 per cent of these matters settled and a further 16.6 per cent partially settled.

One of the key findings of an evaluation conducted by Communication Partners
(see page 68) was that 65 per cent of matters that partially settled and 53 per cent
of matters that did not settle at the dispute resolution event subsequently settled
with consent orders.

Figure 29 Settlement rates for all family law dispute resolution events (relating to children)
conducted by community based agencies

OUTCOMES 2006-07 % of total

Dispute resolution outcomes

Fully settled 127 20.6%
Partially settled 102 16.6%
Not settled 347 56.3%
Incomplete referrals 40 6.5%
Referrals returned 616 100%
Referrals outstanding 196

TOTAL REFERRALS ORDERED 812
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CONCILIATION OF PROPERTY DISPUTES

Federal magistrates refer disputed property matters to registrars of the Family
Court for conciliation. In 2006-07 the Family Court conducted 3023 conciliation
conferences for clients of the Federal Magistrates Court. Of these 24.4 per cent
matters settled at the conference and 62.6 per cent of matters continued to another
court event.

The Court has contracts with one community based organisation to conduct
conciliation conferences in property matters for the Court in Victoria and
Queensland. During 2006-07, 7| matters were referred for a conciliation conference
and 62 were returned completed. Of those, 45.2 per cent settled, 4.8 per cent
partially settled, and 38.7 per cent did not settle.

Figure 30 Settlement rates for all property concilliations conducted by community based

agencies

OUTCOMES 2006-07 % of Total

Fully settled 28 45% 45.2% Fully settled
Partially settled 3 5%

Not settled 24 39%

Incomplete referrals 7 119

Referrals returned 62 100%

Referrals outstanding 9

Total referrals ordered 71

11.3% Incomplete 4.8% Partially
Referrals T settled

38.7% Not settled

CONCILIATION IN CHILD SUPPORT MATTERS

The Court continued a program that began in 2004-05 to refer some child support
matters to a conciliation conference. Federal magistrates assess matters before the
hearing commences and send those matters that are likely to settle to a Family
Court Registrar for a conciliation conference. The program runs in the Court’s child
support lists in Melbourne only and has proved to be a successful way of managing
busy child support lists.

POST-SEPARATION PARENTING PROGRAMS

In 2006-07, 319 orders were made for parties to attend a post-separation parenting
program. These programs are designed to assist parties to parent their children
cooperatively after separation. Federal magistrates made orders to post-separation
parenting programs in preference to making orders for parties to attend post-
order counselling. As a consequence, only 5 matters were ordered to post-order
counselling in 2006-07.The Court arranges for the parties to attend these services
but does not usually pay for them.



FAMILY REPORTS

Family reports are ordered to assist the Court to make decisions in relation to the
living arrangements of children. These reports are prepared by a Family Consultant
who interviews the parties and the children, and sometimes other people significant
in the lives of the children. They also observe the children’s interactions with the
parties. Based on those interviews and observations, the counsellor makes an
assessment of the issues that are in dispute, evaluates and makes recommendation
to the Court as to what arrangements will be in the best interests of the children.

During 2006-07 federal magistrates ordered 1582 family reports to be prepared by
a family consultant from the Family Court. Of these 1226 were actually prepared,
compared to 1028 in 2005-06.

A further 1321 family reports were ordered to be prepared by qualified private
report writers with whom the Federal Magistrates Court has arrangements. The
number of family reports actually prepared was | 127, almost double the number
prepared in 2005-06.

PRELIMINARY REPORTS PILOT

In 2005-06, a pilot to test a shorter form of family report (a Preliminary Report) was
run in the Sydney and Canberra registries and on the Dubbo circuit of the Family
Court and Federal Magistrates Court. As part of its results and recommendations,
a further study was undertaken. The second pilot, titled Children and Parents
Report Pilot for the FMC commenced in February 2007 in the same registries as
the first pilot (Sydney, Canberra and Dubbo circuit). The process is similar to the
Preliminary Reports Pilot but with the addition of an extra event — a meeting
of parties, lawyers and Family Consultant after the report has been prepared
to consider the issues identified in the report. Settlement rates between the two
pilots will be compared as well as the usefulness of the intervention to the Federal
Magistrate conducting the hearing.

The project is completed and the Court awaits its final evaluation report and
recommendations.

Complaints

During 2006-07 the Court received 125 complaints, nine less than the previous
year. The complaints related to issues relating to costs (2), the conduct of legal
representatives (7), proceedings pending (7), delays in application being heard (7), the
conduct of federal magistrates and chambers staff (13), mediation/dispute resolution
services (20), registry (18), overdue judgments (25) and legal processes (26).

Included in the complaint data are two matters where a formal complaint was made
to HREOC, both of which were terminated by HREOC. One complaint to the Privacy
Commissioner is also included in the data and there has been no outcome on this
complaint. There were also four matters where complainants sought compensation
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under one or other of the Commonwealth schemes for Defective Administration.
Two of these complaints were denied, one complaint was not pursued and there
has been no decision made on the other complaint.

There were 25 complaints in 2006-07 relating to overdue judgments, which is the
same as 2005-06.This highlights the continued efforts made by the Court during the
year to focus on the timely delivery of judgments through the allocation of adequate
judgment writing time and by recording and monitoring the process of reserved
judgments.

Complaints and compliments provide valuable information about community
perceptions of the Court's work, client satisfaction and service delivery. For this
reason, one of the performance targets of the Court is to have complaints in less
than one per cent of cases litigated or divorces processed. At O.| percent, the
number of complaints received was well within this performance benchmark.

Judgments

While most decisions are delivered ex tempore, particularly in family law proceedings,
the Court strives to improve timeliness in delivering reserved judgments. Of the
2539 reserved judgments delivered in 2006-07, 98 per cent were delivered within
6 months of the matter being heard, and 0.2 per cent beyond |2 months.

Most of the judgments published are migration decisions. This reflects the need for
migration decisions to be settled in writing as many decisions are subject to appeal.
The small number of family law decisions which are published reflects the general
tendency to deliver such decisions ex tempore and the different public interest
consideration, there being a general prohibition on publication in Sections (such
as Section 121) of the Family Law Act | 975. In relation to the publication of the
Court's decisions on review from the Refugee Review Tribunal, the applicants name
is replaced with an assigned pseudonym in view of the restriction on publication in
Section 91X of the Migration Act | 958.The Court considers it would be desirable
for some further legislative clarification on the meaning of ‘publish’ in Section 9 1X(2)
to avoid any uncertainty as to the scope of this provision.

The Court provides access to decisions directly through a link to AustLIl from the
Court’s website. During the past year, 1984 decisions were provided this way. There
were 90 decisions published in Law Reports. The Court appreciates the significant
role that AustLIl plays in facilitating internet access to the decisions of courts and
tribunals and has made a contribution to on-going costs.



Appeals

Generally, appeals are possible as of right from final decisions of federal magistrates
to either the Federal Court or Family Court.

In regard to appeals (other than migration appeals), the Chief Justice of the respective
appeal court can determine that it is appropriate for the appeal jurisdiction in a matter
on appeal from a federal magistrate to be exercised by a single judge. However, in
appeals from federal magistrates to the Federal Court in migration matters, such
appeals are to be heard by a single judge unless it is considered appropriate that the
matter by heard by a Full Court of the Federal Court.

Appeals in general federal law

In 2006-07, 1107 appeals from the Federal Magistrates Court were filed with the
Federal Court compared to 1033 in 2005-06. Of these, 1033 (93.5 per cent) were
appeals in migration matters, which was approximately the same percentage as the
previous year.

Figure 31 A summary of appeals by area of jurisdiction

Administrative law 8 0.7%
Bankruptcy 41 3.7%
Copyright I 0.1%
Industrial law 4 0.4%
Judicial review Il 19%
Migration 1033 93.3%
Unlawful discrimination 9 0.8%
TOTAL [ 107 100%

Of the 1121 appeals that were decided during the year, 948 (84.6 per cent) were
dismissed, | 18 (10.5 per cent) were allowed, and 55 (4.9 per cent) discontinued
or withdrawn. Figure 32 is a summary of outcomes of appeals heard in migration
matters in comparison with the outcome of appeals heard in the other areas of
general federal law.
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Figure 32 Outcome of general federal law appeals

Number % of total
Finalised — Dismissed 948 84.6%
Finalised — Granted/Allowed 18 10.5%
Finalised — Discontinued/ Withdrawn 55 4.9%
TOTAL 121 100%
Figure 33 Outcome of migration appeals heard

Number % of total
Finalised — Dismissed 904 86.2%
Finalised — Granted/Allowed 99 9.4%
Finalised — Discontinued/ Withdrawn 46 4.4%
TOTAL 1049 100%

Figure 34 Outcome of all general federal law matters other than migration

Number % of total
Finalised — Dismissed 44 61.1%
Finalised — Granted/Allowed 19 26.4%
Finalised — Discontinued/ Withdrawn 9 12.5%
TOTAL 72 100%

Appeals in family law and child support

There were 69 appeals from decrees of the Federal Magistrates Court. This is a
reduction from the 104 appeals filed in 2005-06. Of those appeals which were heard,
39 (56 per cent) were allowed compared to 32 (40.5 per cent) in 2005-06. Thirty
(44 per cent) were dismissed in 2006-07 compared to 22 (27.8 per cent) in 2005-06.
Four appeals were abandoned and 33 were withdrawn.There were three applications
for leave to appeal filed from decrees made by the Federal Magistrates Court.

Time taken to finalise cases

Family law finalised matters

During 2006-07, 89 per cent of all family law matters filed with the Court were
finalised within six months, 97 per cent was finalised within |2 months, and only one
per cent took greater than 18 months to finalise. All of these results were the same
in 2005-06.



Family law pending matters

Of all family law matters that were filed with the Court but yet to be finalised, at 30
June 2007, 70 per cent was less than six months old, compared to 75 per cent at 30
June 2006. Eighty-three per cent was less than |2 months old, compared to 84 per
cent at 30 June 2006, and |3 per cent were greater than |8 months old, compared
to I3 per cent at 30 June 2006.

General federal law finalised matters

Of all general federal law matters dealt with by the Court during the year, at 30 June
2007, 69 per cent of all federal law matters was finalised within six months compared
to 67 per cent at 30 June 2006, 84 per cent was finalised within 12 months compared
to 82 per cent at 30 June 2006, and only six per cent took greater than |8 months
to finalise compared to nine per cent at 30 June 2006.

General federal law pending matters

Of the general federal law matters that were being dealt with by the Court but were
yet to be finalised, at 30 June 2007, 66 per cent of matters were less than six months
old compared to 55 per cent at 30 June 2006. Eighty-nine per cent of matters were
more than 12 months old compared to 79 per cent at 30 June 2006, and 5 per cent
were greater than |8 months old compared to 9 per cent at 30 June 2006.

Access to justice

The Court’s work throughout Australia

During 2006-07 the Court's operations expanded to include a permanent judicial
presence in Perth, Dandenong® and Cairns.

The Court's commitment to accessible justice for regional and rural communities was
further enhanced during the year with the expansion of the Court’s circuit program
to include Mt Gambier, Broken Hill and Port Macquarie, taking over responsibility of
these locations from the Family Court.

Circuit hearings allow parties to have their matters heard locally and to avoid the
need to travel to major cities.

Wollongong, on the south coast of NSW, is a good example of the Court’s efforts to
meet the needs of family law clients in response to the withdrawal of Family Court
judicial services during 2006-07.

3 While there was no resident federal magistrate appointed to Dandenong, a full-time presence was provided by
federal magistrates based in Melbourne.

(9]
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On 21 February 2007 the Coordinating Federal Magistrate for NSW convened
a meeting with the Wollongong legal profession and the Family Court registry
management to discuss the requirements for judicial services in that region, following
the withdrawal of the Family Court Judicial Registrar. In response to the concerns
raised during that meeting, the Federal Magistrates Court committed to conduct
duty lists on a monthly basis and conduct a weekly circuit for trials every second.
The response of the Court was welcomed by local legal practitioners. This circuit
arrangement will be reviewed in 2007-08 to determine its effectiveness in terms
of the allocation of Federal Magistrates Court judicial resources as part of Court's
2008 circuit program.

The Court's commitment to provide services to regional and rural communities is not
without cost. Federal magistrates endeavour to finalise as many matters as possible
during the course of their circuit weeks, often listing heavily to meet this objective.

During 2006-07 the Court decided to analyse the delivery of services in rural NSW
to ensure that the supply of judicial resources was properly targeted to demand.
Analysis of historical filing data suggested that the Court’s current circuit locations
within NSW already meet the needs of family law clients in that state. A similar
analysis will be applied to other states when planning circuit activities for 2008.

Self-represented litigants

A significant number of people represent themselves in the Federal Magistrates
Court, particularly in the areas of family law, child support and migration.

The Court continued to monitor and implement |2 key recommendations outlined
in its October 2004 report, An Evaluation of Services for Self-Represented Litigants
in the Federal Magistrates Court.

The Court’s migration brochure was updated during the year and will be translated
into 20 languages.

Over the past 12 months, the Federal Magistrates Court and the Family Court
updated most family law publications to reflect new legislation. This provided
an opportunity to ensure that the information would be of assistance to self-
represented litigants.

A new translation provider was selected in 2006-07 and work is underway to
translate approximately six joint family law publications into the ten most commonly
used languages, based on interpreter statistics.

To assist self-represented litigants, the Court undertook a complete review of its
forms and the information accompanying them. In recognition that over 70 per
cent of divorce applications are filed by self-represented litigants, the Court also
undertook a thorough review the Application for Divorce and accompanying



divorce service forms. Detailed kits provide information about completing the forms,
serving the divorce application and the court process. Following a lengthy process of
consultation, the new forms and information were implemented in February 2007.

A new website www.familylawcourts.gov.au has been operating for 12 months. The
website is a joint initiative of the Federal Magistrates Court and the Family Court
to provide a central source of information that relates to the court process and
family law.

The Court will continue to work with the Family Court to produce publications
and provide information at www.familylawcourts.gov.au to assist self-represented
litigants with the family law process.

The Court has worked closely with the Family Court to produce an e-learning
package for registry and telephone staff to assist with family law inquiries. The
package explains the difference between legal information and legal advice and
provides practical scenarios.

PRO BONO SCHEME FOR SELF-REPRESENTED LITIGANTS

A court-based pro bono scheme, similar to schemes which operate in a number
of Australian courts including the Federal Court, is in operation. Referrals to the
scheme have generally been confined to general federal law matters, particularly
migration matters. In Melbourne, assistance to migration litigants is also available
through Victoria Legal Aid, which has established a Migration Duty Lawyer Scheme.
In Sydney a legal advice scheme continued to operate, comprising a panel of
barristers and solicitors nominated by the Bar Association of New South Wales and
Law Society of New South Wales respectively and funded by the Department of
Immigration and Citizenship. Another scheme for general pro bono assistance also
operates in Sydney and comprises a panel of solicitors representing the larger firms
who provide initial advice and, in appropriate cases, representation at the hearing.

The Court is thankful to the members of the profession who agree to act on a pro
bono basis for the Court.

FAMILY LAW DUTY LAWYER SCHEMES

Self-represented litigants with family law matters before the Court are assisted by
duty lawyer schemes operating in capital cities and regional areas. The Court works
co-operatively with legal aid commissions and other organisations who provide
lawyers to assist litigants at Court on the day of their hearing. Assistance may include
legal advice, negotiating consent orders and, in urgent matters, the preparation of
documents and representation.

(9]
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Figure 35 Self-represented litigants involved in family law and child support
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Public information

During 2006-07, the Court reviewed all family law brochures and fact sheets due to
legislative changes. As a result, several new brochures and fact sheets were produced.
As part of the Family Law Courts initiative with the Family Court, six publications
will be published in various languages.

The Court developed a bankruptcy brochure in conjunction with the Federal Court
and updated its migration brochure. The Court now intends to translate its migration
brochure into 20 languages.

The Court relies heavily on its website to provide useful information about
the Court. Information available on the site includes contact details, corporate
information, information on how the court works, court forms, fees and charges,
dispute resolution information, relevant legislation, publications, circuit details and
daily court listings. The website is regularly updated and provides a subscription
service which sends email notifications to subscribers when new material has been
updated on the site.

The Court issued five publication orders during 2006-07. These types of orders
provide authority to publish details relating to matters heard under the Family Law
Act and aim to help locate children who have been taken from one of their parents.
The Court’s public affairs manager works closely with the Australian Federal Police
in the management of media engagement and coverage of these matters.





